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Microsoft voit sa stratégie de « patent troll » mise en lumière.


Comme je l’ai mentionné il y a quelque temps, Barnes and Nobles subit une attaque style mafia de la part de Microsoft à propos de six prétendus brevets que cette compagnie violerait en utilisant Android sur ses Nook (mais où sont passés les centaines d’autres ?). Ce n’est pas la première fois, loin de là, que Microsoft utilise cette tactique de « gros idiot de cours de récréation » (je vous laisse chercher sur votre moteur de recherche préféré les cas de Tomtom ou de HTC, par exemple).


Pour la première fois, une société dit non au racket, et aujourd’hui Groklaw, sous la plume de Pamela Jones, vient de divulguer la réponse de B & N à la firme de Redmond, avec quelques morceaux choisis de toute beauté. Ce qui est, à mon avis, le plus intéressant dans tout ce blabla juridique, c’est le fait que Microsoft ne peut pas faire jouer ses habituels accords de non divulgation (NDA — non-disclosure agreement) et que B & N peut dévoiler (et l’a fait) les « discussions » qu’il y a eu entre le « boss / parrain » (Microsoft) et son « protégé » (B & N). Oh, Microsoft a bien essayé, mais B & N les a envoyés sur les roses en alléguant, à juste titre, que les brevets sont publics, et donc qu’il n’y a aucune raison de ne pas prononcer les accusations publiquement (sauf celle de continuer le [[FUD]] microsoftien, naturellement). Ajouté à la demande de NDA, il y avait naturellement la demande de « cotisation » pour la protection. Dans la suite de la dépêche vous trouverez un petit résumé du déroulement des « discussions » qui se sont déroulées entre ces deux entreprises.


Première approche :



(11). Barnes & Noble and Microsoft then met on July 20, 2010, at the New York offices of Barnes & Noble.com. The meeting was attended by Dick Greeley, Director of Licensing for the Microsoft Intellectual Property Licensing Office, Carl Brandt, Associate General Counsel for IP and Litigation for Microsoft, Tony Astarita, Vice President of Product Development for Barnes & Noble.com, Bradley A. Feuer, then Acting General Counsel of Barnes & Noble, and outside counsel for Barnes & Noble. At the meeting, Microsoft alleged that the NookTM infringed six patents purportedly owned by Microsoft. Microsoft had prepared claim charts purportedly detailing the alleged infringement but insisted that it would only share the detailed claim charts if Barnes & Noble agreed to sign a non-disclosure agreement ("NDA") that would cover the claim charts as well as all other aspects of the parties' discussions. Noting that the patents were public and that the infringement allegations pertained to Barnes & Noble's public product, Barnes & Noble refused to sign an NDA. Insisting that an NDA was necessary, Microsoft discussed the alleged infringement on a high- level basis only. Microsoft nevertheless maintained that it possessed patents sufficient to dominate and entirely preclude the use of the AndroidTM Operating System by the NookTM. Microsoft demanded an exorbitant royalty (on a per device basis) for a license to its patent portfolio for the NookTM device and at the end of the meeting Microsoft stated that it would demand an even higher per device royalty for any device that acted "more like a computer" as opposed to an eReader.




Deuxième approche, B & N mentionne bien que, pour eux, rien de tout cela n’est confidentiel :



(12). On August 3, 2010, Microsoft sent Barnes & Noble an email purportedly following up on the July 20, 2010 meeting. The email attached a presentation that contained high level, publicly available information as well as a list of the patents that Microsoft stated were "exemplary patents that read on the Barnes and Noble's Nook device." The presentation contained a footer stating that the presentation was "Subject to FRE 408." 13. On August 23, 2010, Mr. Greeley sent an email to Barnes & Noble stating that Microsoft wanted to schedule a follow-up meeting with Barnes & Noble to have a "[d]etailed discussion of Microsoft patents as they pertain to the Nook" and to elicit a "[r]esponse from Barnes and Nobel [sic] to Microsoft's proposed terms." Mr. Greeley marked the email as "Subject to FRE 408." Mr. Greeley sent a follow-up email on August 26, 2010, requesting a response to the August 23, 2010 email. On August 26, 2010, Mr. Feuer responded to Mr. Greeley, informing him that Mr. Astarita was leaving the company and that Barnes & Noble needed to find his replacement for these matters. Additionally, Mr. Feuer stated in his email that "please keep in mind that we do not consider any of our conversations to be confidential."




Troisième échange, Microsoft insiste pour que cela soit confidentiel (je pense qu’ils n’ont pas très bien compris l’e‐mail de B & N… Qui se dévoue pour offrir à M. Greenley un dictionnaire ?) :



(14). On September 30, 2010, Mr. Greeley sent an email to Mr. Feuer regarding scheduling a further meeting and also stating that if Barnes & Noble would not agree to consider the claim charts as confidential then Microsoft would "need to limit the discussion to the patent numbers" and that "[w]e also want to discuss the licensing terms and would assume that these discussions and any shared agreements will be treated as confidential."




Microsoft est décidément dur de la feuille (est‐ce un trait de caractère nécessaire à l’embauche ?) :



(15). Microsoft and Barnes & Noble exchanged a series of emails attempting to find an agreeable date to meet, which was eventually set for December 16, 2010 at the Barnes & Noble headquarters in New York. Mr. Greeley exchanged several emails with Mr. Gene DeFelice, who was newly appointed Barnes & Noble General Counsel, as well as Mr. Feuer, pursuant to which Mr. Greeley stated that he had located existing NDAs between Barnes & Noble and Microsoft covering matters that were totally unrelated to the patent issues under discussion. In a November 30, 2010 email to Mr. DeFelice and Mr. Feuer, Mr. Greeley wrote that the email was subject to "FRE 408 and Microsoft-Barnes & Noble Non-Disclosure Agreement." Mr. Greeley further stated that Microsoft had not provided the full claim charts to Barnes & Noble because Mr. Feuer "refused to treat them as confidential information under our NDA." On December 3, 2010, Mr. DeFelice responded to Mr. Greeley's November 30, 2010 email stating, among other things, "I noticed that the heading of your email referred to a Barnes & Noble Non-Disclosure Agreement. As you know full well, there is no such agreement, and as you correctly note in the body of your email, Brad Feuer has been clear with Microsoft that we are not willing to sign or otherwise agree to a Non-Disclosure Agreement. Therefore, we ask you to please not try to cloud the record with inaccurate characterizations." Mr. DeFelice further noted that, as Mr. Feuer had previously advised Microsoft, given the fact that the patents are public "B&N doesn't see anything confidential in allegations of why our marketed device or devices infringe a public patent."




Ouf, ils ont compris (enfin !) :



(17). On December 7, 2010, Mr. Greeley sent an email to Mr. DeFelice and Mr. Feuer confirming the December 16, 2010 meeting and acknowledging that “as per your email, we will not be having this conversation under NDA.”




Ah ben non, ils n’ont pas compris finalement et B & N doit tout de même négocier pour savoir ce qu’ils sont accusés d’enfreindre (on rêve !) :



(18). The December 16, 2010 meeting between Microsoft and Barnes & Noble was attended by Mr. Greeley and Mr. Brandt, on behalf of Microsoft, and Mr. DeFelice, Mr. Feuer, and Mr. Jeffrey Snow, on behalf of Barnes & Noble. Microsoft continued to maintain that its patents were sufficient to dominate and entirely preclude the use of the AndroidTM Operating System by the NookTM and also asserted that they would preclude use of Android by Barnes & Noble’s new Nook ColorTM product. Barnes & Noble requested that Microsoft set forth the basis for these allegations. Microsoft, however, continued to insist that it would not provide the basis for its allegations without first entering into a non-disclosure agreement. The parties therefore negotiated a form of NDA at this meeting entitled “Agreement” (the “Agreement”). The Agreement was very limited in scope, with “Confidential Information” defined as “any non-public claim charts provided to BN by Microsoft relating to the patents in dispute, any response(s) or discussions or product information provided by or from BN representatives.”




Et que viole B & N ?



(19). At the meeting, after the Agreement was executed, Microsoft provided Barnes & Noble with the claim charts referenced in the Agreement, which related to five of the six patents Microsoft had originally identified.




Et comme donné dans le lien au-dessus, cela a déjà été montré comme étant ridicule et couvert par des recherches d’antériorité (prior art)… Tout ça pour un pétard mouillé ? Il n’est donc pas étonnant qu’ils voulaient obtenir un NDA et de l’argent avant de dire quoi que ce soit.


Plus on lit la réponse de B & N, plus l’analogie avec la mafia semble pertinente.


Mais cela ne s’arrête pas là. En effet, Microsoft propose de licencier ces « brevets », mais naturellement la licence ne couvre en fait rien du tout ou si peu. C’est‐à‐dire que cela ne couvrirait pas toute version future de Nook ou d’Android… En résumé, si B & N veut sortir une nouvelle version de son matériel ou faire une mise à jour, ils doivent repasser à la caisse.


Mais ce n’est toujours pas fini (avec MicroSoft, quand on fait un truc, on ne le fait pas à moitié, sauf si c’est un OS, naturellement), car maintenant on arrive au prix de la licence. Eh bien, il se trouve que c’est plus cher (5 pseudo‐brevets) qu’une licence globale pour Windows Phone 7 (c’est dire la valeur que MicroSoft considère pour ce truc…) !



(25). After sending the proposed license agreement, Microsoft confirmed the shockingly high licensing fees Microsoft was demanding, reiterating its exorbitant per device royalty for NookTM, and for the first time demanding a royalty for Nook ColorTM which was more than double the per device royalty Microsoft was demanding for NookTM. On information and belief, the license fees demanded by Microsoft are higher than what Microsoft charges for a license to its entire operating system designed for mobile devices, Windows Phone 7.




Bon, je ne vais pas continuer et je vous laisse lire le reste. Cela concerne l’abus de position dominante, le rachat de Nokia, la validité des brevets, etc..


Je tiens à remercier les différentes personnes ayant corrigé le brouillon de journal.
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